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OCIETIES, M U L T I P L Y I N G O R S P R E A D I N G R A P I D L Y , S O O N
covered the entire surface of the earth; and it was no longer possible to find a
single corner of the universe lvhere one could free oneself from the yoke and
withdraw one's head from the nvord, often ill-guided, that every man saw
perpetually hanging over his head. Civil rights having thus become the common rule of
citizens, the law of nature no longer operated except between the various societies,
where, under the name law of nations, it was tempered by some tacit conventions in
order to make intercourse possible and to take the place of natural commiseration
which, losing between one society and another nearly all the force i t had between one
man and another, no longer dwells in any but a few dreat cosmopolitan souls, who
surmount the imaginary barriers that separate peoples and who, following the example of the sovereign Being who created them, include the whole human race i n their
benevolence.
Jean Jacques Rousseau
Discourse on the Origin and Foundations of Ineguality Among Men
In the months leading up to the November elections of 1994, the issue of
undocumented immigrants spread across the borders of California. The state's ballot included a controversial law that would
deny public education and public health benefits t o the estimated 1.6 million undocumented
i m m i g r a n t s residing in t h e state. U n d e r
Proposition 187, all government agencies and
officials would also be required to report to the
state Attorney General and t o the INS those
"suspected o f being present in the United
States in violation of federal immigration laws."
The INS would then deport those found to be
illegally present.' Despite these harsh provisions, o r perhaps because o f them, an overwhelming majority of voters formally approved
Proposition 187.
But the passage of that law did little to settle t h e controversy a b o u t u n d o c u m e n t e d
immigrants, and about their proper "place" in
American society. O n the one hand, undocumented persons clearly arrive in this country
~
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without any legal permission, and as such, they are law-breakers by definition. O n
the other hand, the plight of undocumented immigrants often deserves sympathy.
Many citizens recognize that one need not "do" anything to be undocumented. In
other respects, these immigrants look, speak, act, and work just like American citizens, and they usually come here simply to live a better life.
But their condition and presence raise some obvious, but neglected, problems
for liberal theorists. In the first part of this paper, I outline more precisely why
undocumented aliens pose such a problem for liberal political theory at all. In the
second, I present and then critique a consensualist approach t o solving the problem
in liberal societies, an approach proposed by Peter Schuck and Rogers Smith in their
book Citizenship Without Consent. In the third part, I offer and then critique yet
another approach, this one suggested by several other theorists, including Yael
Tamir. Finally, at the end of this essay, I explore whether liberals can legitimately
defend nations against outsiders without compromising important liberal values. I
myself d o not provide a positive answer to that question in this essay, either from
within liberal theory o r otherwise; but certainly, in a world in which the distinction
between "member" and "stranger" increasingly matters, this is n o easy matter, and
principled solutions are exceedingly difficult.
I. Undocumented Aliens and Liberal Theory
N A THEORY OF JUSTICE, J O H N RAWLS T E L L S US T H A T T H E
well-ordered liberal society is one where all persons are equals, where everyone
has the same rights as everyone else and the same opportunities to take advantage of those rights.2 In such an ideal society, persons live by principles of
equality which compensate for "contingencies that are arbitrary from a moral point
of view," such that no one, based on a "contingency," is "worth" more than another; in a liberal society, persons are committed to "treat one another not as means
only but as ends in themselves."3 If economic o r social inequalities are t o exist at all
among these equals, they must d o so under a principle of justice where these
inequalities are "attached to offices and positions open to all under conditions of
fair equality of opportunity," and structured in a way that they are "to the greatest
advantage of the least advantaged."4 For Rawls, the well-ordered society is not just
one where persons are equals and have equal liberty; it is also a place where persons
have profound commitments to principles that account for the least well-off among
them.
The presence of 1.6 million undocumented persons threatens, and challenges,
this liberal ideal in several ways. First, whether they should be treated as equals or
not, undocumented aliens are not equal to legal residents and citizens in a number
of fundamental areas. They are without certain basic rights, as the debate around
Proposition 187 made clear. Because they are here illegally, revealing any presence
is an occasion for detention o r deportation. Thus, unlike legal residents, undocumented aliens are without a "right" to speak; in a matter that directly impacts their
lives, "the m o r e visible [ t h e y ] became, t h e more difficult [it was] t o beat
Proposition 187."5 Persons spoke for them, but n o one claimed to be speaking as
an undocumented person, and for obvious reasons. The specific provisions of the
new rule also suggested that undocumented aliens had n o right t o privacy. By
ordering all government units t o report any information that could reveal illegal sta-

I

tus, regardless of whether such information pertained to immigration, Proposition
1 8 7 directly contradicted federal rules designed t o protect privacy.6 But n o one
spoke as though undocumented aliens had a "right" to privacy, while many did
warn of how the new rule could impact the privacy rights of citzzens.7 Thus, even if
the right t o speak and the right t o privacy are crucial t o a set of liberties that all persons in a liberal society ought to share, not all persons in this liberal society share
them.
Secondly, other provisions of Proposition 1 8 7 obviously suggest that undocumented aliens have n o "rights" to public health o r education. Prior to the new
rule, undocumented persons were already ineligible for most forms of government
assistance; nevertheless, the new rule further underscores the idea that undocumented persons have no claims to society's help. Governor Pete Wilson, in speaking for
Proposition 187, said, "Illegal aliens d o need health care and education. But it is
the government in Mexico, not in Washington o r Sacramento, that should provide
them."8 And even when it had defended undocumented children against a Texas
law that would have
deprived them of public e d u c a t i o n , t h e
"Both opponents and proponents of 187
s ~ p r e m eC o u r t in
plyler V. Doe said that
had worried whether officials could
those children had an
"interest" in educaaccurately discern l e ~ aresident
l
from
tion, but not a
alien.
"right."s
Indeed,
most commentators
consistently speak of
undocumented persons as though they have no entitlement to society's resources,
even though they acknowledge that undocumented persons are in fact anlong the
least well-off in American society.
Yet, that these immigrants are treated as such pariahs is problematic for at least
two reasons. First, almost everyone can acknowledge that in many cases, undocumented persons are often not responsible for their illegal status. In particular,
undocumented children who come to this country with their parents d o not come
willingly, but are nonetheless treated as wrongdoers. Justice Brennan had recognized this problem in Plyler, and he had struck down the Texas law in question
partly on the grounds that "[it] imposes its discriminatory burden o n a legal characteristic over which children can have little control."lO Similarly, opponents of the
proposed California law had said that "[it makes] kids victims because adults
haven't enforced existing law^."^
In addition, many citizens d o notice that undocumented persons are like themselves in important ways. I n the debate around 187, conservative columnists had
characterized them as "hard-working, tax-paying, minimum-wage gardeners and
nannies."l2 Entrepreneurs in the multi-million dollar garment and agricultural
industries had claimed that undocumented workers were an indispensable part of
their labor force, and many had vowed t o ignore 1 8 7 once it passed.13 In fact,
throughout California's history, undocumented workers have been a critical source
of cheap labor; they have always had a presence here.14 And most undocumented
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persons in California have settled in local communities where they share the same
ethnic and cultural ties to the legal residents who are already there. Given this fact,
both opponents and proponents of 187 had worried whether officials could accurately discern legal resident from alien.15 Overall, because of their contributions to
society, their continued presence here, and their cultural similarities to legal residents, some had argued that the "illegal" status of undocumented persons should
be treated as a morally arbitrary, and thus legally irrelevant, characteristic.16

II. The Consensualist Approach
Sovereignty and Consent
E W LIBERALS, H O W E V E R , A R G U E F O R A B A N D O N I N G T H E
idea of national boundaries, o r with it, the distinction between citizen and
stranger. Rather, in their book Citizenship Without Consent, Peter Schuck
and Rogers Smith offer a "principled way" t o protect the US boundaries,
specifically against illegal immigrants. Unlike some, Schuck and Smith phrase the
problem as a serious threat t o the nation. They warn that "the existence of a large,
discrete population that is present within the political community but is ineligible
not only for membership but also for many lesser forms of political participation in
social life cannot fail to provoke continuing political turbulence."l7 But while they
argue that undocunlented aliens are a threat, they acknowledge the morally arbitrary nature o f the Constitution's Birth-Right Citizenship Clause. Under the
Fourteenth Amendment, "one's political membership is entirely and irrevocably
determined by some objective circumstance." By being born within US jurisdiction, one automatically becomes a member. "Human preferences d o not affect
political membership; only the natural, immutable circumstances of one's birth are
considered relevant." Against prevailing law, which does seem to discount persons'
own decisions, Schuck and Smith otf'er an "essentially consensual ideal of citizenship."18
Schuck and Smith begin their argument with a detailed history of the BirthRight Citizenship Clause. They tell us that prior t o the Civil War, citizenship rules
were understood to embody notions of consent, much as in English common law.
Offkials and citizens in the United States commonly believed that "to be born a citizen, one must belong to a class eligible for naturalization."l9 This formulation
which consciously excluded Native Americans and blacks, illustrates the then-prevalent idea that white men would consent t o accept only other white men as free and
equal citizens. The "dependents" of white men, white women, could "partake of
citizenship," even though it was commonly understood that this would not mean
full membership. Generally, though, white men agreed only t o accept other white
men as citizens. Here, by showing how a dominant class of members deliberately
withheld membership from various other classes of persons, Schuck and Smith claim
that the process of granting citizenship has always had within it important elements
of political consent.
Furthermore, Schuck and Smith insist that after the Civil War, federal officials
were more concerned with finding an expedient way of absorbing and protecting
newly freed blacks than with delineating more carefully the vague principles that
had once restricted membership to whites. Fully aware of the tension between state
and federal powers, they settled on birth within national borders as the ground for
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determining membership. This rule would effectively undermine the Southern
states' claim that state citizenship should determine whether one was a US citizen,
and thus it would quickly guarantee political membership to a new class of persons
- freed black slaves - whose fate was dangerously uncertain within the Southern
states. Still, Schuck and Smith say that "the debates.. . establish that the Citizenship
Clause had no intention of establishing a universal rule of birthright citizenship."
They argue that despite the language of the clause, the framers intended just the
opposite:
The framers intended to limit the scope of birthright citizenship. The
essential limiting principle was consensualist in nature. Citizenship, as
qualified by this principle, was not satisfied by mere birth on the soil o r by
naked government power o r legal jurisdiction over t h e individual.
Citizenship required in addition the existence of conditions indicating
mutual consent to political membership.20
Since the framers intended to facilitate only the political integration of freed blacks,
Shuck and Smith claim that the Citizenship Clause was never intended to favor
"objective circumstances" above political consent. U n d e r t h e Fourteenth
Amendment, the nation-state consented to accept one class of persons as members;
but the framers did not, according to Schuck and Smith, intend to accept just anyone born within the territory, notwithstanding the language of their own rule.
Schuck and Smith then argue that under this reading o f American history,
undocumented immigrants pose a problem because they enter without the explicit
permission of the pre-existing political membership. The fact that they are here violates a right that the nation-state has always had. Schuck and Smith argue that by
having a fairly coherent idea of just who can be a member by birth, and by enforcing a strict naturalization law, the nation has been committed to accepting outsiders
in a very deliberate fashion.21 Undocumented immigrants, then, are "poorly situated, morally speaking, to contest that policy choice."22 As a further step to reclaim
notions o f consent, Schuck a n d Smith advocate t h e outright repeal o f t h e
Birth-Right Citizenship Clause, expressly to deny formal membership to the children of undocumented aliens. They write that "if mutual consent is the irreducible
condition of membership in the American polity, it is difficult to defend a practice
that extends birthright citizenship to the native-born children of illegal aliens.. . . If
society has refused to consent to the membership [of undocumented aliens], it can
hardly be said to have consented to that of their children who happen t o be born
here while their parents are in clear violation of American law."23
Finally, to make rules of citizenship truly consensual, Schuck and Smith advocate a policy by which those born within US territory are not automatically granted
membership. All persons born t o legal residents would be "provisional" citizens,
"in the sense that they would have the opportunity upon attaining majority t o
renounce the citizenship if they so desired."24 When they come of age, all prospective members would have t o declare formally their intent to become a member.
Citizenship would become an "option guaranteed to all children of an American
parent, whether born in o r out of the United States." No one would be forced to
join. Thus, Schuck and Smith suggest that by making the decision available, membership would have greater moral weight; the occasion would allow all prospective

members t o express explicitly their loyalty and commitment, both of which are
important to the survival of the liberal state.25

Accidents of Birth
O R SOME LIBERALS, T H E APPROACH SUGGESTED BY SCHUCK
and Smith looks very appealing. Particularly for those who "reject the
notion that one can find oneself with special responsibilities without having
done anything at all to incur them," Schuck and Smith's scheme is especial~~
some of the demands that liberal societies make on their
ly i n t e r e ~ t i n g . Given
members - including obedience to a particular system of law, or the possibility of
being drafted for military service - many persons here might welcome the choice
to be a "non-member." Also, Schuck and Smith make an argument for excluding
undocumented immigrants and their children that some liberals might find compelling. Indeed, if we think of our laws as originating from a government by consent among free and equal members, it does seem as though we are not bound to
tolerate, nor to help, any person who enters in violation of our settled, known will.
But in spite of these strengths, the consensualist approach to citizenship has its
flaws. First, the approach simply moves the source of moral arbitrariness associated
with citizenship rules from one site to another. Instead of territory, Schuck and
Smith link prospective membership with parentage. But to be born to one set of
parents - who happen t o be legal residents o r citizens - rather than another
would still seem morally arbitrary. For a child t o be born of American parents
would give that child, according to Schuck and Smith, a special choice later in life
t o become a citizen of American society. Another child born in Mexico, o r in
Korea, does not have that choice for reasons that Schuck and Smith d o not establish. One can glean that this has something to d o with American parentage, and
thus, with preexisting connections t o the nation; however, it hardly seems fair to
allow one child a choice and deny it to the other, particularly when neither "did"
anything t o be born t o one set o f parents rather than another. Though they
acknowledge the moral arbitrariness of birthright citizenship, Schuck and Smith still
tie political membership to accidents of birth.
Moreover, the consensualist approach says nothing about another type of
objection t o formal arrangements o f national membership. Even though members
in a self-contained, well-ordered society might truly agree to pledge allegiance to
one another, those who are not parties to the agreement may still question their
moral commitments. For instance, while the leaders of the United States express
commitments to human rights and t o global justice for all, they also exhibit a certain willingness to fence in the nation, to protect its borders from those who seek
protection for reasons of human rights, or justice, o r just a better way of life. When
the United States "gives the interests of [its] associates priority of various kinds over
the interests of other people," those who are not associates, not citizens or legal residents, can legitimately wonder why the nation should act like such an exclusive
club:
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[This] distributive objection sees associative duties as providing additional
advantages t o people who have already benefited from participation in
rewarding groups and relationships, and it views this as unjustifiable whenever the provision of these additional advantages works to the detriment of

people who are needier, whether they are needier because they are not
themselves participants in rewarding groups and relationships o r because
they have significantly fewer resources of other kinds.27
Certainly, many undocumented immigrants are as destitute or as desperate as the
worst-off American citizen. For these immigrants, Schuck and Smith d o not provide any account of why their interests should count so much less than the interests
of members. Moreover, this arrangement seems more unjust within the liberal state
in light of some of the contributions many "non-members" make t o this society; it
hardly seems fair t o claim that all of them deserve expulsion, o r exclusion, when
what they really want is to share what all "members" have a right t o share unproblematically.
N o t surprisingly, perhaps in answer to these objections, and perhaps t o make
membership more consensual than Schuck and Smith have proposed, some theorists
have suggested something close t o a policy of open borders. For example, like
Schuck and Smith, Bruce Ackerman expresses a similar commitment to notions of
consent, although Ackerman certainly expands the range of possible participants.
H e argues that what is distinctive about liberal states is that within their borders,
citizens are committed to a set of common values and beliefs and that they pledge
t o engage in a continuing dialogue based o n those shared principles. Thus, "in an
ideal theory, all people who fulfill the dialogic and behavioral conditions have an
unconditional right to demand recognition as full citizens of a liberal state." This
scheme might not fully satisfy the distributive objection; non-liberals might still
protest. But Ackerman's theory does not rely at all on accidents of birth. Under
this "super-consensualist" view, thousands of immigrants could make a moral claim
t o live within US borders, provided that they consent t o a set of principles, and
express allegiance to "the national project."28
And yet, many liberals, and many others who are not so liberal, might find this
too objectionable, and their objections have more to d o with protecting a national
culture, rather than the nation per se.

Ill. The Cultural Approach
Liberalism a n d Culture
N H E R B O O K LIBERAL NATIONALISM, YAEL T A M I R WRITES
that with respect to maintaining the integrity of nations, liberals have a "hidden agenda." Tamir notes that while they d o express universal commitments
to the moral worth of all persons, liberals maintain that nation-states have the
right to control admissions and t o treat their members with "favoritism." But
instead of using universalist principles t o reject the moral foundations of particularist, national obligations, Tamir endorses an approach that justifies nationalist obligations by conceptualizing the nation-state as a kind of community.
O n her first point, though, liberal commitments to culture seem hardly "hidden." For instance, Neil MacCormick and Joseph Raz offer two similar accounts
that underscore the relationship of nation and culture. MacCormick argues that
"nations are constituted by a form of popular consciousness, not by a mode of legal
organization":

I

A nation is constituted by a relatively large grouping of people who con-

ceive themselves t o have a communal past, including shared sufferings and
shared achievements, from which past is derived a common culture which
represents a form of cultural continuity uniting past and present and capable of being projected into the future.29
MacCormick further says that "exclusionary sentiments" - such as those against
undocumented immigrants - are not necessarily evil because, in excluding outsiders, members are not so much denying moral equality as affirming the possibility
for associates t o have meaningful commitments to each other, which in turn makes
universal commitments possible. "It is ... those who have a decent and moderate
love of their own family, country, colleagues, co-religionists or whatever who can
alone recognize as equally legitimate the love others bear for their own."30
Moreover, acknowledging these particularist loyalties might be important for
other liberal values. First, if liberals are committed to the full development of persons, perhaps they must give all persons a comprehensive framework in which to
make meaningful choices. Thus, Joseph Raz writes that "individuals find in
[encompassing groups and nations] a culture which shapes to a large degree their
tastes and opportunities, and which provides a n a n c h o r f o r
their self-identitication
"Other liberals seem t o agee that, witha n d t h e safety o f
effortless
secure
out particularist commitments t o help
belonging."31
sort throu& 'the abstract hurtzanity,'
Protecting a national
c u l t u r e can m e a n ,
everyone threatens t o be overwhelmed by
then, protecting t h e
a sea of duties."
grounds upon which
persons become free
and autonomous.
Yael Tamir echoes
all of these claims.32 She writes that "thc terms of membership set by the liberal
state thus reinforce the view of the state as a distinct historical community rather
than a voluntary association."33 In addition, she underscores the need fix "communal membership," so that members can see "fellow members as partners in a
shared way of life, as cooperators they can rely on." She suggests that the sense of
belonging is indispensable for liberal society:
-
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Having developed this attitude, they cannot but care for other members,
wish them well, delight in their success, and share in their misfortune.
These feelings provide individuals with a reason to attend first to the needs
and interests of their fellows. If the moral force of such feelings is denied,
ruling out any special attention to fellow members, the social structure
might collapse and we shall be left with isolated individuals and an abstract
humanity.34
What Tamir fears might be a "total isolation and indifference among the various
subgroups" that would compose a multi-fragmented nation, a place without a common culture.35 Other liberals seem t o agree that, conversely, without particularist

commitments to help sort through "the abstract humanity," everyone threatens to
be overwhelmed by a sea of duties.36 Neither nations nor persons could function
coherently.
For Tamir and other liberals, this last concern is directly related to another
commitment important to liberalism. By granting priority to fellow countrymen,
persons can begin to learn t o care for, and to help, others in need without being
overwhelmed. Tamir writes that "communal solidarity creates a feeling, or an illusion, of closeness and shared fate, which is a precondition of distributive justice."
Tamir suggests here that although the solidarity might be an "illusion," liberals
should recognize it: "The community-like nature of the nation-state is particularly
well-suited, and perhaps necessary, to the notion of the liberal welfare state."37 In
other words, without "feelings of solidarity and fraternity," persons would be hardpressed to find reasons for reaching out to anyone.38
Thus, Tamir concludes that for both moral and for practical reasons, liberals are
justified in making distinctions between member and stranger:
Assuming that individuals have a right t o preserve the uniqueness of their
communal life, it would make sense t o place some restrictions on membership and claim that we, who already belong, should d o the choosing "in
accordance with our own understanding of what membership means in our
community and of what sort of a community we want to have."39
For Tamir, given their own values, liberals ought to be liberal nationalists.
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Multiculturalism, Nationalism, and History
ETHER TAMIR OR O T H E R LIBERALS WOULD C O N D O N E
the provisions of Proposition 1 8 7 and other anti-immigrant initiatives
around the world, one can only guess. Although many liberals did
openly oppose the measure, many did not. But whether they actually
did o r not, the idea of liberal nationalism does explain t o a large degree the appeal
of various arguments to curb immigration generally and undocumented immigration in particular. The experiences of the last election are again an example.
About three weeks before the November vote, thousands of people held a mass
demonstration in Los Angeles to oppose Proposition 187. The display of red and
green flags, the speeches delivered in Spanish, and the enormous size of the crowd
made some feel that "American values are over-run by an uncontrolled influx of
Third World citizens."40 "To proponents o f 1 8 7... the march was an outrageous
display of Mexican nationalism that bolsters the case for reducing immigration." A
co-author of the initiative said that "any time they're flying Mexican flags, it helps
us."41 T o many, the march indicated that for some persons here, political o r patriotic allegiances lay elsewhere. Also, partly in response to the demonstration, proponents of 1 8 7 characterized undocumented immigrants as bearers of an outlaw culture, not just because they came illegally, but because "illegals d o not work at all,"
but "burglarize our homes, sell dope, and steal and chop automobiles or send them
across the border to be used as Mexican officials' personal cars."42 Exaggerations
aside, proponents of 1 8 7 suggested that if American "cultural" values included
respect for law, for hard work, for honesty, for a commitment to this nation and its
symbols, o r simply for personal property, undocumented immigrants were truly

unworthy strangers. As formal members of the nation, proponents of 187 portrayed themselves as citizens of "a community struggling t o preserve its distinctive
character."43 Tamir's theory explains much in this regard.
But it, too, has normative problems. First, the cultural approach is vulnerable
t o both voluntarist and distributive objections. Consensualists like Schuck and
Smith n i g h t argue that although members of liberal communities might feel strong
attachments to one another, largely o n the grounds of a common political or social
culture, no one performs a conscious act t o accept political obligations. T o this
argument, "liberal nationalists" like Joseph Raz might propose a right of exit: "people may migrate t o other environments, shed their culture, and acquire a new
one."44 Raz does not suggest, however, where such persons could go. On the
other hand, for those who want t o migrate t o this culture, away from their own,
Raz suggests that the right t o protect culture against outsiders should have considerable weight: "the interests of members of an encompassing group in the selfrespect and prosperity of the group are among the most vital interests."45 Here,
protecting culture could outweigh individual choice.
T o other distributive objections, liberal nationalists seem more ambivalent, and
more
vulnerable.
That one is born into
a fulfilling c u l t u r a l
group or nation serves
((Thatone is born into a fulfillin8 culas t h e grounds for a
tumlaroup or nation serves as the
right t o enjoy the benefits of that culture or pounds for a right t o enjoy the benefits
nation. For those not
b o r n i n t o s u c h cirof that culture or nation. For those not
cumstances, the liberal
born into such circunutances, the liberal
nationalist has little t o
say. Tamir says that
nationalist has little t o say."
"the morality of community
justifies
favoritism," and that
"liberal nationalism.. . justifies support for the right of individuals t o prosper within
their own communities."46 Therefore, if "membership is a matter of belonging,
not of achievement," and if the members of the community d o not wish to recognize certain outsiders as associates, then the strangers have no claim to partake of a
culture that is not originally theirs, despite their desire t o benefit from that association.47 Again, to protect culture, a liberal nationalist can reject "people who are
needier ."
Rut this position leads t o another set of concerns, when thinking about how
the theory of liberal nationalism might apply t o the specific problem of undocumented immigration in California. First, this is because, as I noted earlier, most
undocumented immigrants in this state usually settle in local communities where
they are not a cultural minority and where they are often gladly accepted and recognized as members. Given how diverse California is, that is hardly surprising; given
that California will soon n o longer be predominantly Anglo, n o one should expect
that t o change. If undocumented persons come into contact with citizens who are

not culturally similar t o them, it is often because the citizens employ them as "minimum-wage gardeners and nannies."48 But for the most part, that 1.6 million
undocumented persons can live in California - and largely remain undetected speaks t o the degree t o which they are just like us.
In other aspects of "culture," undocumented persons d o n o t appear t o act
much more differently than legal residents and citizens: in reality, these persons do
work (usually in undesirable, low-wage sectors of the economy), and they do obey
t h e law ( w i t h o n e
exception). I n fact,
most commentators
"Even $a liberal state needs communal agree that the rates of
criminalties t o facilitate commitments to distrib- ?mployment,
~ t y ,and reception o f
public assistance for
utive justice, undocumented immiundocumented aliens
pants may not be the ones who unduly
who settle
are
lower than for the gem
strain either the ties or the ha~hazard
L
era1 population.4Y
system of "re-distributivejustice" that
~
l
~ theh
~
~
t
o
which
they
strain
we have."
p u b l i c services is
debatable, many studies s t r o n g l y s u g g e s t
that they d o not consume more in public services than they pay in taxes.50 Thus,
even if a liberal state needs communal ties t o facilitate commitments t o distributive
justice, undocumented immigrants niay not be the ones who unduly strain either
the ties o r the haphazard system of "re-distributive justice" t h ~ we
t have.
And if undocumented immigrants and others occasionally express pride in their
cultural heritage, it is not clear why that should be such a problem for a society purportedly committed t o multiculturalism. In a way, those who oppose the presence
of undocumented immigrants seem as though they are not concerned with protecting "culture" per se, but with protecting - desperately - one particular culture, in
a state that has many. This is clearly impermissible for a liberal nation committed t o
multiculturalism. Joseph Raz tells us:
Multiculturalism requires a political society t o recognize the equal standing
of all the stable and viable cultural communities existing in that society.. . .
A political society, a state, consists - if it is multicultural - of diverse
communities and belongs t o none of
But if cultural borders are the ones that should count, as Tamir and other liberal
nationalists suggest, then perhaps most undocumented immigrants should be
allowed to remain in the United States, and most of their friends back home should
also come. T o avoid this possibility, liberal nationalists might suggest that the dominant cultural group within a multicultural society has a right t o control, through
immigration restrictions, their very own hegemonic culture. Fortunately, such an
option is not one that most theorists would be willing t o accept. T o be fair t o
Tamir, she does address the xenophobic and racist tendencies that some critics
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might attach to her theory, and she disavows them." Still, whether liberal nationalists can adequately address the particular problem of "borders" in such multicultural
societies remains questionable, especially in a place with a history of one cultural
group dominating others.
Finally, one last concern that further complicates the cultural approach is history itself. In some parts of the world, culture and territory are somewhat synonymous: we think, for example, of Irish culture as rooted in the landscape and history
of Ireland. In such places, one might say, perhaps in sympathy with the liberal
nationalist, that the culture a n d people "belong" there. But in places like
California, where culture and territory have not been fixed, things become more
complicated. In reality, most of the state's undocumented immigrants are Mexican
nationals. About a century ago, though, California was indisputably Mexican territory, acquired through a war of conquest. Of course, prior to belonging t o Mexico,
California was Spanish, and prior to that, Native Americans lived here. I11 large
part, the history of California has been "indelibly tainted with past unjust conquest,
genocide, colonialism, and enslavement."53 Here, as in other parts of the world, it
is difficult to fix which culture rightfully "belongs" to this territory, given its history. Moreover, it does seem morally arbitrary, and strange, t o solve this problem by
privileging the culture that happens t o have conquered the territory most recently.
Whatever the "solution" may be, the problem is certainly an important one for liberals, including liberal nationalists." But while they acknowledge the problem, and
its importance, they rarely seem to address it at the level of theory. Very few do.
In his bid for re-election, Governor Wilson ran television ads showing undocumented immigrants running frantically across the state's border; and in these ads,
the narrator described the influx of these immigrants as an "invasion." T o appreciate the irony here, one does need an historical context.

IV. Liberalism and Borders
"An Unruly Set of Values"
N T H E END, T H E PROBLEM O F UNDOCUMENTED IMMIGRANTS
remains a pressing and unsolved one for politicians, for citizens, for the
"strangers" themselves, and for liberal theorists. For the last group, the problem is particularly odd. In spite of their general commitments to be sensitive
t o morally arbitrary characteristics, both consa~sualistsand liberal nationalists rely
heavily on arbitrary factors to limit an incredibly important part of modern life:
political membership. T o be born o n a particular part of the Earth, to a fortunate
set of parents, o r to a specific culture "is no deed of him who is born."" Yet, in
one way or another, all these theorists make much of it.
Liberal commitments t o autonomy, and t o choice, are also implicated in this
problem. As far as political membership is concerned, consensualists may not be
consensual enough, while liberal nationalists don't seem too preoccupied with consent at all. If someone wants t o leave her native culture o r nation to travel t o
another, both consensualists like Schuck and Smith and liberal nationalists like Raz
and Tamir might leave her fate to the discretion of the nation-state to which she
wishes t o settle. She can choose another nation-state, but that nation-state need
not choose her, even if she is, culturally and in other respects, similar to the people
she wishes t o join - o r at least, similar to some of them. And neither consensual-
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ists nor liberal nationalists seem t o answer this variant of both voluntarist and distributive objections - "why can't she choose t o be a member?"
Finally, in a more fundamental way, the problem of citizenship is complicated
here by the peculiar history and circumstances of California, and the nation, which
further challenge liberal commitments t o equality and fairness. As Schuck and
Smith point out, full membership in America has been, for most of American history, the monopoly of one socio-cultural group: white men. They consented t o
accept each other as members, while excluding others. In California, we have a history of conquest, genocide, and colonialism culminating in the establishment of a
dominant white culture that exists, despite the best efforts at exclusion and expulsion, in the presence of other cultures. Yet members of that dominant culture were
not always "members" o r "dominant." Strange, then, that so many of them should
now claim that these new "invaders" don't belong, while never examining why they
do. Liberal theorists like Schuck and Smith d o not really acknowledge these particular problems of history; liberal nationalists like Tamir recognize these problems,
but d o not address them. These omissions are troubling, especially if liberal societies are committed t o fairness between nation-states, as well as within each one. In
the end, it may be true that "liberalism may not yet have found thc most satisfactory
way of accommodating an unruly set of values, none of which we are simply willing
t o abandon."" Still, the degree t o which some liberals take leave of their own values is surprising, especially at the border. cp
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